
- 1 - 

SPEECH TO YPSS EVENT 31 MARCH 2011 
  

 
CHALLENGES FOR DCRS 
 
In our Annual Review for 2009, I wrote that one of the challenges for our 
organisation was the sudden influx of minors (those under the age of 18) who were 
dispersed to Plymouth as adults because their age had been disputed by the 
Home Office and also, for the majority, by a Local Authority following an age 
assessment.  This challenge continued into 2010 and is still demanding a great 
deal of our time in 2011.    
 
Over the last 2 years, we have seen approximately 15-20 age disputed asylum 
seekers – the majority of these were from Afghanistan - and sometimes as many 
as 10 were attending our drop-in every day; Since the end of 2010 the numbers 
of those living in Plymouth have dropped considerably and we are now seeing 
between 4 and 5 at the centre.  We are still, however, providing advice and 
advocacy to two in detention and from time to time to those who have left 
Plymouth for various reasons. 
 
The two that are in care, were granted Discretionary Leave to Remain in the UK.  
This status is granted to those who have been assessed as minors until they 
reach the age of seventeen and a half but who have not been granted status as 
Refugees.  
 
For both these young men, their DL status has expired and both have had legal 
help to put in an application for further leave.   
 
One of these received a negative decision on his application earlier this month, 
just before his 18th birthday.  The other is not 18 until July and has not, as yet, 
had a decision; the latter has complex mental health problems. 
 
One of the two in detention was in social services care when he was picked up 
and detained over 6 months ago; he has remained in detention even though a 
paediatrician has assessed him as being approximately 15 ½ years old. The 
other has been there since the beginning of January, when he was picked up by 
immigration during his normal reporting event, following a refusal of his asylum 
claim.  Whilst in detention, a paediatrician has assessed him as 16 ½ years old. 
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All these young men, whether in detention or in the care of the local authority, 
have needed in addition to advice, a lot of emotional support and guidance from 
DCRS.   
 
BACKGROUND TO CURRENT POLICY ON AGE DISPUTED YOUNG 
ASYLUM SEEKERS.  
 
Under the New Asylum Model or NAM (the asylum process that was brought into 
operation in March 2007) age assessments can determine not only the care of an 
UASC but also how their asylum claim is processed:   
 
The implications of being treated as an adult are:  
 
 Your case may be ‘fast tracked’ (it could be  decided in as little as 2 weeks from 

the time of your application) 
 You will be interviewed as an adult about the substance of your claim 
 You will find it harder to get continuing legal advice 
 You will be housed with adults 
 You may be detained as an adult 
 You may be forcibly removed as an adult without any safeguards 
 You will not be protected and supported as a child and your needs as a 

child will not be addressed  
 You could be sent back to a country you may have travelled through on 

your way to the UK 
 

The problem many UASC arrive without identity documents, birth certificates or 
any form of satisfactory evidence of their age. This lack of evidence is not 
surprising, when you consider that almost two fifths of the world’s children are 
born without their births being registered and in several cultures birthdays are not 
acknowledged or celebrated as they are in the UK. Therefore, many children do 
not know their age and will thus offer a wrong age when asked. Some are often 
forced to give the wrong age to protect agents or traffickers or, they have 
adopted a different age to protect themselves from these groups.  
 
Those UASC that fall in the age range of 15 to 18 years, are the most difficult 
group to assess accurately and, without documental evidence, they have the 
most difficulties proving how old they are.  It is this age range that is most likely to 
be disputed by Immigration officials and Local Authorities following an age 
assessment.  
 
MERTON COMPLIANT AGE ASSESSMENT:  
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The content and conduct of age assessments have been shaped by case law 
over recent years.  Before 2003, age was usually determined by Immigration 
officials at the Home Office on the basis of physical appearance and demeanour.  
This left many without the services they were entitled to and without adequate 
protection, which, unfortunately, sometimes resulted in grave consequences for 
the young person.  (E.g. The case of Miss T who was aged assessed as 23 years of age 
but was later to provide evidence that she was 15.  She was put in adult accommodation 
where she suffered abuse).  

 
Following a court ruling in 2003, which involved Merton Local Authority, those 
whose age is still disputed by an Immigration official from the UKBA, have the 
right to approach or be referred to a Local Authority children services for an age 
assessment.  In the first instance, these cases should be processed as though 
the applicant were a child, to safeguard their welfare. The Local Authority must 
adopt the Merton guidelines, carrying out an independent lawful age assessment, 
termed the Merton Compliant.  
 
However, where ‘physical appearance/demeanour very strongly suggests that 
they are significantly over 18 years of age’, these cases do not fall into the age 
disputed process and will not be referred for an age assessment.  Individuals are 
treated as adults and will follow the adult asylum process.  This visual 
assessment is still often proving to be inaccurate.   

 

Since 2003, the Merton approach has drawn some criticisms.  These revolved 
around the following:  

 The differing capacity of local authorities to carry out and give good quality 
assessments. 

 The largely subjective nature of the approach without any weight being 
given to other sources.   

 In some cases it was found that social workers were using inconsistencies 
in an individual’s story to support their decisions on their age.  

 Questions have also arisen about the rationale of entrusting age 
assessments to social services, who then subsequently have a statutory 
duty under the Children’s Act 1989, to safeguard and promote the welfare 
of children within their area.  (Sections 17 and 20 of this Act, define the duties of 

local authorities to provide support. Economic pressures could influence decisions on 
whether an individual was under 18.  

 
CURRENT PRACTICE 
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As these criticisms came to the attention of the courts, other case law and policy 
developments have brought us to our current practice:  
 
The guidelines for Local Authorities are: 
 
 They must follow the Merton compliant age assessment: In addition to 

physical appearance and demeanour They must also consider background 
factors, including family circumstances; social history; cultural factors 
including physical development and lifestyle : (some young people may look 
and act older than they are because of their experience in their country of origin; also 
many begin heavy manual labour on farms at a very young age and their physical 
appearance can be greatly affected by this; Within ethnic and national groups there are 
wide variations in young people’s size and ages of puberty, for example in some parts 

of Afghanistan it is common to grow a beard at the age of 13 or 14;); also 
educational background and recent activities need to be considered.   

 Information from the Home Office can be considered but it cannot form the 
basis of their decision 

 They must give adequate reasons if they decide that an individual claiming 
to be a child is not a child 

 If it is felt that the individual is not telling the truth about their age, or there 
seems to be inconsistencies in their story, the social worker must put their 
view to the individual at the assessment stage and allow them to explain 
any discrepancies or errors. (An untrue history is not necessarily indicative of a lie 

as to their age; Children may lie about a number of things for a number of reason; this 
does not make them adults  

 An interpreter must be present during the interviews and only in exceptional 
circumstances should a telephone interpreter be used.  

 Age assessments must be conducted by two experienced trained social 
workers and all safeguards to ensure fairness must be in place.   

 If an age assessment is challenged, then other sources should also be 
given some consideration, such as paediatric or mental health reports 
and/or a report from an independent social worker or other agencies 
working with the young person.  , medical reports do not ‘attract any greater weight 
than the observation of an experienced social worker although the social worker must 
have properly considered the evidence of other sources and have the relevant training 
and expertise to conduct the assessment and analyse the information.  

 
In answer to the criticism that a social services assessment could be biased on 
the basis of their subsequent duty of care to someone assessed as being under 
18, this was clarified by the Supreme Court who held that, where an asylum 
appeal has been unsuccessful, the immigration judge, can override the findings 
of the LA and find an appellant to be a child.  
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In age disputed cases, sometimes individuals are able to get documents from 
their country and have the right to request a reassessment of age based on this 
new evidence.  The problem that we have encountered at DCRS is finding out 
who is responsible for authenticating and verifying this new evidence.  This 
month we have discovered that a recent judgement dated 8th February 2011 
made it clear that ‘LAs must grapple with documentary evidence if presented by 
an age disputed minor and cannot merely disregard them on the basis that they 
are not verified’. They must also approach the Home Office for help with 
verification of the documents.   
 
In addition to case law, other policies, such as the ‘Joint Working Protocol’, 
between the UKBA and the Local Authority, were drafted to give guidance to both 
LAs and Immigration caseowners.  One of the aims of the Protocol was to 
identifying correctly and promptly whether or not a person claiming to be a child 
is in fact a child and with minimal delay in transferring those who are under 18 
into care.    
 
This has not been our experience at DCRS and the long delays in arranging and 
making decisions on reassessments of age has had, in several cases, sever 
consequences, not only for a young person’s mental wellbeing but also for their 
asylum claim.   
 
The experience of our age disputed service users does not always seem to be in 
accordance with the law, policies and procedures that I have explained above.  
When those whose age has been disputed access our services, still claiming to 
be under18, we have to ascertain: 

 
 If they have had an age assessment.  If they have, we have to obtain a 

copy to check it was Merton Compliant.  This can be a lengthy process if 
they were not provided with one.  We have to check with the LA that carried 
out the original assessment or the Caseowner at the Home Office handling 
the case. 

 We have to check if the young person claiming to be a child can get hold of 
new evidence to support their claimed age.  

 If their assessment was not Merton compliant and/or they have new 
documental evidence then we refer them directly to the Local Authority 
children’s services requesting a reassessment of age.   

 
 
DELAYS: 
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Rather than a prompt response as set out in the Working Protocol, however, 
most of our young service users have had to wait many months to get a 
reassessment, then a further wait to learn the outcome of the assessment and 
then another wait before they are transferred into the care of the LA, if they are 
found to be a minor.   
 
On many occasions we have had to refer the matter to welfare solicitors in 
London (there are no legal aided welfare solicitors in Plymouth) to put pressure on the 
LA.   
 
CASE STUDY 1 
 
Example of the delays and consequences:   
 
A young man applied for asylum in February 2009, stating that he was 16 years 
old. He was dispersed to Plymouth as an adult the same month.  The following 
month he was referred to Plymouth children’s services, because his age 
assessment was not Merton Compliant and because he had new evidence. It 
was 6 months later, in September 2009, before an age assessment was carried 
out; they found him to be 16 years old.  
 
Although the LA began to support him financially, he was not moved out of adult 
accommodation until March 2010, another 6 months later.  
 
There was also a delay by the Home office in processing this young person’s 
asylum claim. Although he applied for asylum in February 2009, he was not 
interviewed by an immigration caseowner, until June 2010, some 16 months later 
and just as he was about to reach the age of 17 ½ , the age when any Status 
awarded to someone as a minor would automatically expire.   
 
He was in fact granted Discretionary Leave for 2 weeks, whilst at the same time 
receiving his decision that his asylum claim had failed.  Because he had not been 
granted DL for the minimum period of 12 months, he was then unable to appeal 
the Home Office decision on his asylum case.  His solicitors put in an application 
for an extension to his DL but this failed also.   
 
We felt that his rights as a child under both the children’s act 1989 and those set 
out in the United Nations Convention had been violated but, although this was 
highlighted to the courts, it was not seen to be enough for the refusal of his 
application for further leave to be reconsidered.  
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Another asylum seeker child who experience considerable delay was also left in 
adult accommodation for several months after being assessed as a minor, until 
welfare solicitors had to threatened court action. He was then transferred to 
emergency bed and breakfast until a suitable placement could be found. This 
young person suffers from complex mental health difficulties and desperately 
needed a supported placement.  He remained in bed and breakfast for many, 
many months and became extremely vulnerable.  Not able to cope any longer he 
walked into the local police station refusing to go back to the B&B.  He now has a 
placement but the delays in being transferred to appropriate supportive lodgings 
has had significant affect on his mental wellbeing and his ability to respond to 
help from medical professionals.  
 
CASE STUDY 2 
 
Example of subjective nature of Merton Compliant and consequences   
 
Our young asylum seeker currently in detention for the last 6 months had three 
different age assessments all giving a different age determination.  His case goes 
something like this: 
 
 
 Age assessed early October 2009 after a considerable wait for an 

appointment.  
 Later that month he had a phone call from the specialised social worker 

who told him confidentially that he had been assessed as 16 years old.  
She then left the organisation.  

 A month later he took new evidence in the form of a Taskira to social 
services.  At the same time he also received a negative decision on his 
asylum claim.  His Immigration Solicitors lodged an appeal 

 Nearly two months after his age assessment he was handed the document 
showing he was 16 years of age 

 Two weeks later, in December 09, he was told by another social worker 
that he had been lying about his age and she took his copy of the age 
assessment from him and reassessed him as being over 18. She used, he 
said, a Dari not a Pashtun interpreter and he did not understand why she 
did not believe him.   

 At the beginning of Jan 2010 he received new evidence of age from 
Afghanistan in the form of an inoculation certificate.  And at that time he 
still hadn’t receive a decision on his asylum appeal  

 Later in Jan - Social services gave him an appointment to look at the new 
evidence, whilst at the same time hearing he had lost his asylum appeal 



- 8 - 

 3 months later in April 2010 he was referred to welfare solicitors as his age 
had still not been reassessed following the new evidence but before this 
went ahead, the Judge at his Immigration appeal hearing overruled social 
services and assessed the young person as 17.  DL was then awarded for 
just over two months, until July 2010 when he would, based on the judges 
estimation be 17 ½.  He then moved into social services care but into Bed 
and Breakfast accommodation 

 June 2010 (2 months)new solicitors applied for extension to his DLR 
before expired 

 From April to August he remained in Bed and Breakfast accommodation 
and his mental health deteriorated considerably.  

 Eventually in August he moved to new placement and suddenly felt he was 
safe.  

 
Two months later, in October 2010 he was sitting in a friends lounge when 
several immigration officials rushed in to pick up someone else  living in the 
house whose asylum claim had been refused. They told this young man that they 
had his picture back at the station and arrested him also. He has been in 
detention since then.  Whilst in detention, he learned that his application for 
further leave had been refused but he had not been informed.  An appeal hearing 
went ahead in his absence and the judge stated on his determination that as the 
young man had been aged assessed by Plymouth children’s services in March 
2010 as being 18, he should now be removed from the UK. 
 
In fact, he never had an age assessment in March 2010, what the judge was 
looking at was the assessment in December 2009 from the social worker who 
took away his first age assessment. The judge took it as March because it took 
three months for the manager of social services to sign it.   
 
Since going into detention he has had two flight directions, which welfare 
solicitors managed to stop whilst a paediatric assessment was carried out.  A 
paediatrician has assessed him as being 15 ½ but another social services 
assessment following that, has insisted that the Plymouth’s assessment should 
stand.  His case went to Judicial review this month.  
 
When this young man was taken into detention this really upset those still 
accessing our services and for some, it was the last straw in a process that has 
severally affected them and many have become acutely depressed.  Several of 
those 'age disputed' absconded from Plymouth in fear that they would also be 
picked up.  Some of them were awaiting an appointment for an age assessment 
another was actually in care and had DLR, so should have felt some security.  
They felt that there had been a break down in trust from those services that were 
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supposed to protect them. They cannot understand how can someone be picked 
up and detained whilst in the care of the local authority.   
 
It has also affected their behaviour and how they now respond to help even from 
our own organisation.  We see those that are left as extremely vulnerable and the 
uncertainty of their predicament is causing them continued distress. One young 
man said he has lost his mind.  
 
CONCLUSION:  
 
These case studies are not isolated incidents but Plymouth LA have made us 
aware of the problems they are facing, especially over the last 2 years, trying to 
find a permanent replacement since the specialised social worker left; also 
finding accredited interpreters , particularly for those speaking Pashtun has 
sometimes proved difficult.  Also, the demand for placements, they say, 
outweighs availability and there are fewer carers willing to accommodation young 
people from ethnic minorities.  
 
Our Local Authority have also acknowledged the challenges they’ve faced in 
meeting the needs of young people who are in the 16+ age range, the usual age 
of those originally disputed.  
 
But also a recent ‘draft’ document states that UASC do not enter the care system 
for the same reasons as other children i.e. (abuse or neglect) and their need for 
care arises from separation from their family.  This gives an inclination where 
their perceived priority lies.  
 
It is our experience that many of these young people are not just merely 
separated from their families but have been traumatised by the violence and 
suffering they have seen in their own countries.  Some have witnessed family 
members being killed and some have had pressure put on them by families and 
communities to train as suicide bombers. Some have even suffered repeated 
rape and abuse.  Many have also endured further physical violence on the often 
treacherous journeys to find a place of sanctuary.   
 
The workload for DCRS has been huge in trying to ensure the rights of these 
young people are being addressed.  Our job is to refer them to the relevant 
organisations that can help, including the Local Authority, Immigration legal 
advisors, Welfare Solicitors and other voluntary organisations.  We have had to 
increase our own understanding of their rights through constant reading and 
attending training course and have had to keep up to date with new case law and 
policies, which are constantly changing.  As you will have seen from the couple of 
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case studies I’ve outlined, a referral to the relevant LA and legal representatives 
does not mean that our job is over.  The follow-up work seems to go on and on 
and does not seem to stop even when a young person has been taken into care.  
 
Best Practice for the Future  
 
We will discuss future recommendations in greater detail during our panel 
discussion but perhaps if age assessments were carried out by impartial, 
independent assessors this would take the pressure off LAs and ensure that 
UASC are afforded the same rights as other children in the UK.   
 
Also a multi-faceted approach to age assessments, where the consideration of 
medical reports and those from other agencies working closely with a young 
person, are treated more as an aid to assessors rather than something to be 
avoided.  
 
It is in the best interest of the child for any age dispute to be resolved as early as 
possible and the assessment and follow-up care, if they are found to be a minor, 
must take into account the vulnerabilities of UASC and their individual needs.  
The current practice is inadequate and puts them under intense pressure.   
 
If trusted support networks are not put in place and the longevity of the process 
continues we will continue to see young people suffering.  
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